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In ‘Legal Causation,” I proposed a new account of legal causation. Here, I extend
and supplement that account to cover the actus reus of both principal- and accessory
liability. The upshot is a new account of criminal liability for result crimes. It holds
that the defendant is liable for, e.g., the victim’s death if and only if the defendant
culpably ecither killed the victim or increased the risk that the victim would die. My
pitch is that the account well-captures the central, settled tenets of criminal liability

and that it does so in a metaphysically simple and principled way.

1. In ‘Legal Causation,” I proposed a new account of legal causation.! It holds that Annie is a legal
cause of Ben’s arm breaking if and only if Annie breaks Ben’s arm; that Annie is a legal cause of the
basement flooding if and only if Annie floods the basement; and that Annie is a legal cause of Ben
dying if and only if Annie kills Ben. In general, it holds that—for person A, thing X and verb V—A is
alegal cause of X V’ing iff A V’s X.2

I sold the account on various merits, but I mention just one here: it captures the settled, central
tenets of legal causation without having to draw tenuous causal distinctions. Here is an example of

that:
Smith stabs Victim. At the hospital, an overworked doctor fails to notice that the
knife pierced one of Victim’s lungs and, as a result, Victim is not given appropriate

treatment. Victim dies.

I Thomas Byrne, ‘Legal Causation’ (2023) 14(1) Jurisprudence 55. See also Thomas Byrne, ‘MAKING Metaphysics’ (2021)
20 Philosophers’ Imprint

2 Verbs can be used either intransitively and transitively. A verb is used intransitively in a given sentence when it doesn’t
allow a grammatical object (e.g., ‘the window broke’), while it is transitive when it does (whether explicitly, e.g., ‘Annie
breaks the window,” or implicitly, e.g., ‘stop stealing [cars]!”). Strictly, the view says that A is a legal cause of X
Vintransitive’1ng iff A Viransitive’s X. Those subscripts smudge the prose and make little substantive difference and so I omit them
here.



Jordan stabs Victim. Victim is treated at the hospital, where his wound largely
heals. A doctor mistakenly prescribes Victim antibiotics, to which he has already

had one allergic reaction. Victim dies of anaphylaxis.3

In both cases, there is a stabbing and a medical error followed by a death, yet the courts are in no
doubt that while Smith is a legal cause of Victim’s death in the first case, Jordan is not a legal cause of
Victim’s death in the second. The courts vindicate that distinction as follows: Smith’s stabbing was an
“operating and substantial cause” of Victim’s death, yet Jordan’s stabbing was “merely the setting in
which another cause [of Victim’s death, viz. the medical error,] operates.”* Reasonable people can be
sceptical that those phrases mean much anything, but, in any case, my account happily vindicates the
courts’ distinction with metaphysical ease. After all, Smith plainly killed Victim (and thus, by my
account’s lights, is a legal cause of his death), while Jordan plainly did not (and thus isn’t). Other
examples are discussed in the original paper, and I direct readers there.

When it comes to criminal liability for result crimes, lawyers distinguish between principals and
accessories: between those who (speaking roughly) do it and those who /elp. The preceding account is an
account only of the actus reus of principal liability. In what follows, I extend and supplement that
account to cover the actus reus of both principal- and accessory liability—although it will ultimately
disavow and replace that categorisation. The upshot is a new account of criminal liability for result
crimes, one which jettisons the concepts of principal and accessory.

Here is a primer for my account. Consider the following case:

Roulette

Gunslinger is determined to play a single round of Russian roulette with Victim.
Gunslinger has two bullets and a revolver with eight chambers. Annie wants Victim
dead and so: before Gunslinger proceeds and without his knowledge, Annie swaps
Gunslinger’s revolver for another with only four chambers. Gunslinger unwittingly
loads the two bullets into the four-chambered revolver, vigorously spins the cylinder
and, when it stops spinning, he aims at Victim and pulls the trigger: Victim is shot

dead.5

3 Inspired by R v Smith [1959] 2 QB 35 and R v Jordan (1956) 40 Cr App R 152, respectively.
4 R v Jordan (1956) 40 Cr App R 152.

5 Iintroduced and discussed this sort of case in Thomas Byrne, ‘Increasing the risk that someone will die without increasing
the risk that you will kill them’ 2023 (107) Philosophy and Phenomenological Research 395.



Gunslinger and Annie each played a role in Victim’s death. Gunslinger’s role is straightforward: he
killed Victim. Annie did not kill Victim; instead, she increased the risk that he would die—from
twenty-five percent (two bullets amongst eight chambers) to fifty percent (two bullets amongst four
chambers).

While my account disavows the traditional breakdown of criminal liability into principal- and
accessory liability, it is similarly bifurcated. Its first fork is familiar and aligns with Gunslinger’s role in
Victim’s death: Gunslinger killed Victim—he culpably shot him in the head—and is thereby liable as a
legal cause of Victim’s dying. Its second fork aligns with Annie’s role in Victim’s death. It holds that
she is liable in virtue of the fact that she culpably increased the risk that Victim would die.6

In general, it holds that A (having acted with the requisite mens rea) is criminally liable for X’s V’ing
if and only if

AVdX
or

A increased the risk that X would V.7
For example: Annie is criminally liable for Ben’s arm breaking if and only if she culpably either broke
Ben’s arm or increased the risk that it would break; and Annie is criminally liable for the basement’s
flooding if and only if she culpably either flooded the basement or increased the risk that it would

flood. (Notice that that is an inclusive “or” because when A V’s X it will normally also be the case that

6 There are two ways of understanding the “risk that X would V” and that’s because there are two ways of understanding the
event that is X’s V’ing: as a type of event or as a token event. Only one of these understandings makes sense, and that is
revealed in cases when X’s V’ing is inevitable—e.g. a mortal’s dying. Victim is mortal and so Victim was always going to
die: there was always going to exist some event of the type Victim’s dying. Given that, it wouldn’t be possible to increase the
risk that Victim would die (type interpretation), but instead only possible to increase the risk that Victim would die (token
interpretation), where that token event is identical to the event that was in fact Victim’s dying. Accordingly, and in order to
capture the datum that Annie did increase the risk that Victim would die in Roulette, I will always be talking about increasing
the risk of the token event that is X’s V’ing. It’s an interesting question as to just how modally fragile events tokens are.
They are not perfectly fragile, but nor are they perfectly plastic: if, e.g., Napoleon had died a minute earlier than he did in
fact die, his death wouldn’t have been a different token event to his actual death; but if he had died six years earlier at
Waterloo, then that, presumably, would have been a different token event. However, this question won’t arise in this paper
and so I set it aside.

7 Yeager offers a precursor to my view: “If we know who the real principal is, then his helpers are punishable for one reason
only: ... they ... increase the risk of criminality by bolstering or enlightening someone with encouragement, information, or
materials.” I suspect he would therefore be sympathetic to what I argue here (at least, if he were sympathetic to the earlier
paper, upon which it is built). His motivation is largely grammatical (as his title tells), whereas mine is metaphysical. Daniel
Yeager, ‘Helping, Doing and the Grammar of Complicity’ (1996) 15(1) Criminal Justice Ethics 25. Moore discusses “chance
raising” as one-of-four distinct bases of accessory liability: my view is that “chance raising” is the only basis. Michael S
Moore, “Causing, Aiding, and the Superfluity of Accomplice Liability’ (2007) 156(2) University of Pennsylvania Law
Review 395. Kaiserman discusses a view like mine, before rejecting it (see fn 28). Alex Kaiserman, ‘Against Accomplice
Liability’ in John Gardner, Leslie Green, and Brian leiter (eds), Oxford Studies in Philosophy of Law Volume 4 (OUP 2021).



she thereby increases the risk that X would V; when, e.g., A shoots Victim dead it will normally also be
the case that she thereby increased the risk that Victim would die. However, certain cases of
overdetermination won’t be like that: if Annie shoots Victim dead, but Ben would certainly have shot
Victim if Annie hadn’t, then while it would be the case that Annie killed Victim, it wouldn’t be the
case that she increased the risk that Victim would die, since he would have been doomed regardless.)

When A is liable for X’s V’ing in virtue of the fact that she V’d X, I will say that she bears type-7
lLiability; and when A is liable in virtue of the fact that she increased the risk that X would V, I will say
that she bears type-2 liability. Gunslinger is therefore type-1 liable for Victim’s death in Rouletle, and
Annie is type-2 liable.? (These labels are intentionally austere: better that than expressive labels
carrying others’ baggage.)

Since this paper is about the actus reus of criminal liability, I set aside issues of men rea and simply
assume that all those concerned are culpable actors. I thereby set aside the question of what the mens
rea of type-1 and type-2 liability ought to be. I do note, though, that likely they oughtn’t be the same,
just as the mens rea of principal and accessory liability are not the same—an idea I briefly return to in
§3.9

While my type-1 liability and type-2 liability align roughly with the traditional categories of
principal- and accessory liability, respectively, that alignment is not perfect. As we’ll see, some
defendants that would be liable as principal under the traditional categorisation will, on my view, be
type-2 liable. Others that would be liable as accessory will, on my view, be type-1 liable. Lastly, some
defendants that currently bear no criminal liability in England and Wales will, on my view, be type-2

liable: Annie in Roulette is such an example—and I begin with her in the next section.

8 ] thus buck a recent trend that seeks to collapse the actus reus of accessory liability back into the actus reus of principal
liability. See, e.g., Michael S Moore, Causation and Responsibility: An Essay in Law, Morals, and Metaphysics (OUP 2009);
Kaiserman (n 7).

9 Since type-1 and type-2 liability have distinct actus reuses (and, likely distinct mens reas too), and to the extent that crimes
are typically individuated by those very elements, I am inclined to treat them as distinct crimes. A reviewer points out that
this marks a further departure from the law of England and Wales, which traditionally conceives of principal- and accessory
liability as two distinct ways of committing the same crime—two distinct ways of, e.g., committing murder. For my part, I
don’t think any thing said here much turns on whether X and Y are distinct crimes or are two distinct ways of committing the
same crime; particularly since there is little practical upshot, as we’ll see, between being type-1 liable or type-2 liable.

That same reviewer asks how my criminal liability relates to guilt. As I use the term, to be criminally liable just is to be
guilty: someone who recklessly kills another is thereby type-1 liable for that death just as he/she is thereby guilty of
recklessly killing another; and someone who intentionally increases the risk that another will die is thereby type-2 liable for
that death just as he/she is thereby guilty of intentionally increasing the risk that another will die. (Of course, it’s for
Parliament and the courts to decide which combinations of mens rea and actus reus to criminalise.)



The measure of all this is how well my account captures the core tenets of criminal liability and the
extent to which it captures them in a metaphysically simple and principled way. My pitch is that the
account captures them well, that divergence is minimal—yet morally plausible when it occurs—and
that it does so only by appealing to whether A V’d X and to whether A increased the risk that X
would V. (As such, it follows my previous account in cleaving criminal liability from common-sense
causation—and, to my mind, is the better for it.) Since my earlier paper focused on cases in which A
V’s X (my type-1 liability, roughly tradition’s principal liability), this paper will focus on cases in which
A increases the risk that X would V (my type-2 liability, roughly tradition’s accessory liability): the two

papers stand together.

2. Recall:
Roulette
Gunslinger is determined to play a single round of Russian roulette with Victim.
Gunslinger has two bullets and a revolver with eight chambers. Annie wants Victim
dead and so: before Gunslinger proceeds and without his knowledge, Annie swaps
Gunslinger’s revolver for another with only four chambers. Gunslinger unwittingly
loads the two bullets into the four-chambered revolver, vigorously spins the cylinder

and, when it stops spinning, he aims at Victim and pulls the trigger: Victim is shot

dead.
As I said above, Annie did not kill Victim here; instead she merely increased the risk that he would die
—from twenty-five percent (two bullets amongst eight chambers) to fifty percent (two bullets now
amongst four chambers)—and he did indeed die.

When I assert that Annie increased the risk that Victim would die, I am not asserting anything
about Annie’s beliefs as to the risk that Victim would die—about Annie’s so-called subjectwe risk that
Victim would die. Yes, Annie believes she increased the risk that Victim would die, but her belief is by-
the-by. (I would still have made my assertion even if, e.g., Annie had mistakenly believed her and
Gunslinger’s revolvers to contain the same number of chambers.) Instead, I am making an assertion

about the so-called objective risk that Victim would die: I am asserting that, by swapping the revolvers,



Annie increased the objective risk that Victim would die (from twenty-five percent to fifty percent).
And, in general, it is objective risk at play in my type-2 liability.

Now, some legal theorists are wholesale sceptical of objective risk.19 Since I take it to be a common-
sense metaphysical datum that Annie increased the risk that Victim would die (where that sense of
“risk” 1s objective; is independent of anyone’s beliefs), I think such scepticism is misguided. (I similarly
take the following, e.g, to be a datum of metaphysical common-sense: there is a greater objective risk
of losing a bet on the outcome of a (fair) die roll than on the outcome of a (fair) coin toss—even if you
were to ultimately lose both bets.) To my mind, legal theorists (and, to a lesser extent, moral theorists)
are not in the business of disagreeing with the data of metaphysical common-sense, except when there
is consensus that the data is mistaken. (Gompare: legal theory denying that Gunslinger is guilty of
Victim’s murder on the grounds that Gunslinger doesn’t exist, because no composite objects exist,
because compositional nihilism is true.!! That would not do.) And there is nothing close to a
metaphysical consensus against objective risk, even granting determinism.!2 As such, I proceed on the

basis that Annie did indeed increase the objective risk that Victim would die.

3. So, Annie increased the risk that Victim would die. On the account being proposed here, Annie is
therefore type-2 liable for Victim’s dying in Roulette: she is liable for Victim’s dying because she
increased the risk that Victim would die.

As I understand it, that conflicts with the law of England and Wales, which says that Annie bears
no criminal liability for Victim’s death. I've already mentioned the traditional breakdown of liability
into principal- and accessory liability and Annie’s actions fall under neither of those categories.
Principal liability requires legal causation: in Roulette, Gunslinger willingly and informedly loaded the

gun, span the cylinder, aimed at Victim and pulled the trigger, thereby killing him. On any plausible

10 E.o. Larry Alexander and Kimberly Kessler Ferzan, Crime and Culpability: A Theory of Criminal Law (CUP 2009) 28-29

11 The view that there do not exist any material objects with proper parts: no chairs, no trees, no people, no Gunslinger, but
merely molecules and molecules arranged chair-, tree-, people-, and Gunslinger-wise. See, e.g., Gideon Rosen and Cian
Door, ‘Composition as Fiction’ in R. M. Gale (ed), The Blackwell Guide to Metaphysics (2002).

12 There are too many defenders of objective risk to list, but see e.g.: David Lewis, ‘A Subjectivist’s Guide to Objective
Chance’ in William L Harper, Robert Stalnaker and Glenn Pearce (eds), IFS: Conditionals, Belief, Decision, Chance and
Time (Springer 1981), Michael Strevens, Bigger than Chaos: Understanding Complexity through Probability (Harvard
University Press 2003).; J Dmitri Gallow, ‘A Subjectivist’s Guide to Deterministic Chance’ (2021) 198 Synthese 4339;
Wayne C Myrvold, Beyond Chance and Credence: A Theory of Hybrid Probabilities (OUP 2022).



understanding of novus actus interveniens, his doing so is such a novus actus, breaking whatever chain of
causation might otherwise have existed between Annie’s actions and Victim’s death.!> And so Annie is
not liable as principal.

Nor, as I understand it, is Annie liable as accessory—where accessories aid, abet, counsel or procure the
principal’s commission of the offence.!* Although the offence is normally described using that entire
phrase, its four elements are distinct—albeit hazily. D aids the principal by assisting him at the time of
his offence (standing guard, driving the getaway car, etc.); D abets the principal by encouraging him,
in the moment, to commit the offence (“Let him have it”); D counsels the principal by advising or
soliciting him to commit the offence (“you could do it like this ___”; “please, do it for me!”). These are
all non-starters for grounding Annie’s liability as accessory in Roulette since—speaking roughly—there
was never any meeting of the minds between Annie and the Gunslinger.!5

Procuring has no such requirement. The leading judgment concerns a case in which D laced the
principal’s drink with alcohol, which resulted in the principal unwittingly driving with an excess
quantity of alcohol in his blood. It was held that despite there being no meeting of the minds between
D and the principal—since, for starters, the principal didn’t know that D had laced his drink—D did
procure the principal’s offence.

However, that judgment went to pains to draw a distinction between that case and a variation in
which the principal knows D has laced his (the principal’s) drink, yet drives anyway. In such a
variation, D wouldn’t have procured the offence because—speaking roughly—“the driver knows
perfectly well how much he has had to drink and ... to a large extent it is perfectly right and proper to

leave him to make his own decisions”.16

13 Notice that there are nearby variations of these cases in which Annie would be the legal cause of Victim’s death. I mention
one only to set it and its kin aside as distinct. Suppose that in Roulette, Gunslinger only had a (harmless) prop revolver,
which Annie switched out for her (live) four-chambered revolver, which Gunslinger then loaded with his (live) bullets,
before spinning, aiming and firing at Victim. In such a case, Gunslinger would not informedly firing a dangerous weapon at
Victim and, in turn, Annie would have been a legal cause. My view of legal causation (viz. my type-1 liability) concurs since,
in such a case, Annie would have killed Victim. (Compare: Annie slipping poison into a drink which Gunslinger, unwittingly,
serves to Victim.)

14 The Accessories and Abettors Act 1861.

15 “Aiding and abetting almost inevitably involves a situation in which the secondary party and the main offender are
together at some stage discussing the plans ... In the same way, it seems to us, that a person, who counsels the commission
of a crime by another, almost inevitably comes to a moment when he is in contact with that other ... It may very well be, as I
said a moment ago, difficult to think of a case of aiding, abetting or counselling when the parties have not met and have not
discussed in some respects the terms of the offence which they have in mind.” A.G.’s Reference (No. 1 of 1975) (C.A.) 779.

16 A.G.’s Reference (No. 1 of 1975) (C.A.) 780



Vis-a-vis procuring, Roulette falls in with that knowing variation, and not its unwitting original. After
all, Roulette’s principal—Gunslinger—knowingly killed his victim. So Annie does not procure the
principal’s offence in this case; so Annie doesn’t aid, abet, counsel or procure that offence; so Annie is
not liable as accessory; and so Annie is not liable by the law of England and Wales.!”

The account being proposed here says that that is a profound mistake—and that is a central
commitment of the account. It’s a central commitment because Annie’s role in Victim’s death i3 a
paradigm instance of my type-2 liability: Victim died and Annie increased the risk that he would die.
The account is, therefore, somewhat revisionary.

To my mind, this revision is welcome. Annie is a rotter: she did a terrible thing to Victim—
increasing the risk that he would die—and she did so culpably. I see no good objection as to why she
shouldn’t therefore bear criminal liability for the role she played in Victim’s death. I do see various
unpersuasive objections that are, nonetheless, instructive and I run through some of them here.

Unpersuaswe yet instructive objection I: “This would criminalise many innocent actions such as, e.g.,
someone unwittingly directing a tourist via a dangerous part of town, wherein the tourist is killed by
bandits.” No: defendants in such cases would not possess the requisite mens rea (whatever the law might
hold that be) and would therefore have committed no crime, even though they did increase the risk
that someone would die.!8 (Compare: people who unwittingly pay less tax than owed are not guilty of
tax evasion; someone who unwittingly bumps into another is not guilty of battery, etc.)

Unpersuasive yet instructive objection 2: “In the A.G.’s Reference, introduced above, the judgment
worried about a case in which a generous host provides alcohol for his bibulous friend.!? Suppose that
the friend drives home intoxicated and causes a death by dangerous driving when under the influence.

The host’s provision of alcohol increased the risk that that deceased would die (by increasing the risk

17 It’s possible that Annie would instead be liable under s 44 or s 45 of the Serious Crime Act 2007, but that would turn on
whether Annie’s actions “assisted” in the commission of Victim’s murder. I’m sceptical that the natural meaning of “assist”
stretches that far, but I leave it open. If it does stretch that far and Annie would therefore be liable under s 44 or s 45, then the
upshot would be less divergence between my account and the law of England and Wales.

18 A reviewer points out that all of us regularly and innocently increase the risk of many things happening and, with that in
mind, asks about the possibility of strict liability type-2 liability, for which there is no mens rea requirement and thus for
which this response is not available. While I set aside, in §1, the mens rea of type-2 liability, I think that these considerations
require ruling out strict liability for type-2 liability. (And, in turn, require that type-1 and type-2 liability have different mens
reas.) See also Unpersuasive yet instructive objection 2.

19/(No. 1 of 1975) (C.A.) 780.



that the friend would kill him), so doesn’t this account hold the host type-2 liable for the deceased’s
death?” Yes, the host has again performed the actus reus for type-2 liability, but again that isn’t sufficient
for guilt. This paper has no positive view on the appropriate mens rea for type-2 liability, but we might
import the current standard for accessories and consider this objection by that standard. That
standard requires inlention to assist or encourage the crime and so my account would hold the host guilty
only if he were intoxicating his friend with the intention that the friend later kill someone.20 I see it as
no objection to the account that the host should, under those circumstances, be criminally liable for
the deceased’s death. (Compare: A serves the surgeon alcohol just before he begins V’s surgery, in the
hope that he (the surgeon) will make a fatal error, which he does indeed do. It seems to me that the
difference between A’s actions here and those of the vindictive host is one of degree, not kind.)

Unpersuasive yet instructive objection 3: “Wouldn’t this criminalise, e.g, boxing promoters. They
intentionally increase the risk that the fighters will be harmed.” It criminalises them no more than the
law criminalises the boxers themselves, it being well-established at common law that the harm inflicted
during a boxing match does not constitute an offence (under the Offences Against the Person Act
1861). (And notice that what goes here for boxing, similarly goes for other exempted harms such as
those suffered in the normal course of business: just as the businessman who puts his competitor out
of business bears no criminal liability, nor does the wily business consultant who advised the
businessman and thereby increased the risk that the competitor would go out of business.)

Unpersuasive yet instructive objection 4: “You've said that Annie is criminally liable because she increased
the risk that Victim would die, but you’ve made no mention of any particular degree by which she
must increase that risk. Do we really want to criminalise people increasing the risk that others will die
by a negligible degree, even when they do so intentionally?” That’s a question for lawmakers. In
principle, they could instigate a threshold, according to which someone is criminally liable only if he

increase the risk that X will V by at least a certain degree (just as, e.g, an intoxicated driver is

20 Regarding that standard, see, e.g. National Coal Board v Gamble [1959] 1 QB 11 (p.20). Woollin [1999] AC 82 says that if
D is virtually certain that his actions will result in some outcome, then the fact-finder is permitted to infer intention on D’s
part. One can be virtually certain that spiking the drink of someone who plans to drive home will result in them driving with
excess blood alcohol, and that accounts for why D, above, had the requisite mens rea for procuring, even though he might
not have “intended” the principal to drive drunk. (Compare: “yes, I shot him in the head, but I didn’t intend for him to die, I
just wanted to see what his brain looked like.”)



criminally liable only if his blood alcohol is above a certain threshold). I do mention though that, as a
matter of current law, accessories need only play the slightest role in order to be criminally liable. (See,
e.g., R v Giannetto, where the Court of Appeal affirmed the trial judge’s assertion that merely saying
“oh goody” upon hearing another’s plan to murder was sufficient for being an accessory to that
murder (supposing it were carried out).2! My account takes a stand on this verdict: see discussion of
Evain §4.)

Unpersuasive yet instructive objection 5: “Consider the following variation of Roulette. As before, but this
time—for whatever reason and unbeknownst to Annie—her four-chambered revolver is weighty and
well-suited to being used as a cosh, while Gunslinger’s eight-chambered revolver is flimsy and poorly-
suited. After swapping the revolvers and before Gunslinger can play roulette, Strongman-Sly grabs the
four-chambered revolver from Gunslinger and bashes Victim on the head with it, killing him. We can
imagine that Annie thereby increased the risk that Victim would die (by wittingly increasing the risk
that Gunslinger would kill him and unwittingly increasing the risk that Strongman-Sly would), Victim
did die, and Annie did all this intentionally. So doesn’t your account treat her actions here identically
to her actions in Roulette itself? Surely Annie’s action here warrant different treatment.” Her actions
here do warrant different treatment and they receive it for the same reason the following case receives
different treatment to a straightforward murder: A wants V dead and drives to his house to carry out
the deed, yet, on the way, A accidentally hits and kills a pedestrian ... who just happens to be V. A
killed V (murder’s actus reus) and she intended to kill V (its mens rea), yet A is not guilty of murder. It’s
hard to say precisely why, but the rough idea is that it’s because the actus reus and mens rea weren’t
“coincident” in the right sort of way: yes, A was trying to kill V and, yes, she did kill V, but the former
wasn’t appropriately “coincident” with the latter.22 Similarly in this variation of Roulette: yes, Annie was

trying to increase the risk that Victim would die, and yes, she did increase the risk that Victim would

21[1997] 1. Cr. App. R. 1

22 ] believe this case originated with Roderick Chisholm, ‘Freedom and Action’ in Keith Lehrer (ed), Freedom and
Determinism. Contributors: Roderick M. Chisholm And Others (Random House 1966).. Exactly how coincident the mens
rea and actus reus must be is an interesting question, but not relevant here. See R v Le Brun [1992] QB 61 for some limits. A
reviewer rightly points out this question applies to Jordan (see §1) vis-a-vis whether Jordan should be should be type-2 liable
for Victim’s death: yes, Jordan increased the risk that he would die (by stabbing him), but given the nature of his death (via
medical malpractice), were Jordan’s mens rea and the actus reus sufficiently coincident?

10



die, but the former wasn’t appropriately coincident with the latter. This is not an actus reus problem,
but a mens rea problem—and it’s thus a problem for elsewhere.
Ultimately, it is a straightforward implication of my account that Annie is type-2 liable in these

cases; to my mind, it’s just and proper that she is held criminally liable; I proceed on that basis.

4. Recall my account of criminal liability for result crimes. It’s bifurcated and it says that A (having

acted with the requisite mens rea) is criminally liable for X’s V’ing if and only if

A V’d X, in which case A is type-1 liable

or

A increased the risk that X would V, in which case A is type-2 liable.
(A reminder: that is an inclusive “or” since, often, when A shoots B dead A will thereby have also
increased the risk that B would die.)

Earlier, I said that the measure of this account is how well it captures the core tenets of criminal
liability (modulated by the extent to which it captures them in a metaphysically simple and principled
way). When it comes to capturing those tenets, I set aside as irrelevant exactly how those tenets are
captured: whether, e.g., a core instance of tradition’s principal liability is captured by my type-1
liability or my type-2 liability. The distinction between principal- and accessory liability is one of legal
bookkeeping, not deep principle and I treat it accordingly. (Notice how accessories “shall be liable to
be tried, indicted, and punished as a principal offender” (my emphasis); how it needn’t be specified
whether a given defendant is being charged as principal or as accessory; and how jurors needn’t even
agree on the matter when convicting.2%) Since ‘Legal Causation’ focused on tradition’s principal
liability and since I do not deviate here from what I said there (with one exception, discussed in §7,
below), I focus on tradition’s accessory liability and how its tenets are neatly captured by my type-1-
and type-2 liability.

With that in mind, suppose that Annie holds Victim down while Ben stabs him to death. The law
of England and Wales holds Annie criminally liable for Victim’s death in virtue of her being a

principal to his death. Right here at the beginning, my account faces a metaphysical fork.

23 The Accessories and Abettors Act 186, s 8, my emphasis; Maxwell v DPP for Northern Ireland [1978] 1 WLR 1350; R v
Giannetto (1979) 1 Cr App R 1. For discussion, see M Dyson, ‘Principals without Distinction’ [2018] Criminal Law Review.
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My own view is that Annie is type-1 liable for Victim’s death. Annie didn’t wield the blade, but I
say that she and Ben killed Victim together and, in virtue of her and Ben killing Victim together, I
further say that Annie herself killed Victim. To my mind, it is a mistake of metaphysics to insist that
only the person who strikes the fatal blow is the killer. (Just as, I say, it’s a mistake of metaphysics to
insist that, e.g., only the robber carrying the loot over the bank’s threshold robs the bank. Just as, I say,
it is a mistake of metaphysics to insist that only the fourth runner wins the relay race. Just as, I say, it is
mistake of metaphysics to insist that only the snake kills the Victim, when I hold Victim down,
allowing the snake to strike—and what goes for me and the snake similarly goes, I say, for me and the
berserker.)2* And if Annie did indeed kill Victim, in virtue of her and Ben killing Victim together, then
my account holds her type-1 liable for Victim’s death.

It’s an interesting question—and a live question in the metaphysics of action?>—just how many
things one does oneself in virtue of doing them together with others and, in turn, it’s an interesting
question just how many of the law’s accessories are thereby captured by my type-1 lability.
Reasonable people can disagree about it. For my part, I'm inclined to think that one does many things
oneself in virtue of doing them together with others and, in turn, I'm inclined to think that many of
the law’s accessories are therefore type-1 liable. Suppose that alongside Annie (who holds Victim
down) and Ben (who stabs Victim) there is Charlotte who stands guard. I'm inclined to think that
Charlotte also killed Victim, in virtue of killing him together with Annie and Ben. (Surely Bonnie
would still have been a bank robber even if it was always Clyde who grabbed the loot while she stood
guard.) And suppose that Davina drove the getaway car: wouldn’t she also have killed Victim in virtue
of killing him together with Annie, Ben and Charlotte? I think so. (Wouldn’t Clyde’s brother Buck
have still been a bank robber even if he only ever drove the getaway car?) If I'm right, Charlotte and

Davina (and Annie) are all type-1 liable for Victim’s death, just as Ben is.

24 See Thomas Byrne, ‘Legal Causation’ (n 1) 66-67.

25 E.g. Bratman defends the view that (roughly) says that agents do things together in virtue of their shared intentions or
plans to do it. Michael E Bratman, Shared Agency: A Planning Theory of Acting Together (OUP 2014); Michael E Bratman,
‘Shared Cooperative Activity’ (1992) 101 The Philosophical Review 327. Chant argues that views along those lines are
inevitably too restrictive. Sara Rachel Chant, ‘The Special Composition Question in Action’ (2006) 87 Pacific Philosophical
Quarterly 422 See also Derek Parfit, Reasons and Persons (OUP 1986) 69.
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But perhaps I'm not right and perhaps the metaphysics will shake out such that Annie and/or
Charlotte and/or Davina didn’t kill Victim and therefore cannot be type-1 liable for Victim’s death.
No matter, since they will each most likely type-2 liable instead. (I take up “most likely” in the next
section.) For example, Charlotte is type-2 liable for Victim’s death if and only if she increased the risk
the that Victim would die. Given we are now assuming that she didn’t kill Victim, there are two broad
ways she might have increased that risk: the first is by increasing the risk that Ben would attempt to kill
Victim; the second is by increasing the risk that Ben’s attempt to kill Victim would be successful.
(Compare the two broad ways I might increase the risk that you roll a six: I might increase the risk that
you attempt to roll a six (by, e.g., paying you a shilling to roll a die) or I might increase the risk that any
such attempt would be successful (by, e.g., weighing the die towards six).) I take these two broad ways
in turn.

Whether Charlotte, by standing guard, increased the risk that Ben would attempt to kill Victim
(and thereby increased the risk that Vicim would die) is a question of psychological fact—of Ben’s
psychology—turning on more details than I've provided here. But general points can be made and I

borrow some from the leading R v Jogee (Ameen Hassan):
Numbers often matter. Most people are bolder when supported or fortified by others than they
are when alone. And something done by a group is often a good deal more effective
than the same thing done by an individual alone. 4 great many crimes, especially of
actual or threatened violence, are, whether planned or spontaneous, in _fact encouraged or assisted by

supporters present with the principal lending force to what he does.”?6

And that is all familiar, lay psychology: most people are more likely to attempt to do things when they
have the support of others (where coming along to, e.g, stand guard is one way of reifying such
support). If Ben is like most people, then Charlotte did increase the risk that he would attempt to kill
Victim and, in turn, she increased the risk that Victim would die—and thereby is type-2 liable for
Victim’s dying.

I just said there are two broad ways by which Charlotte, by standing guard, might have increased
the risk that Victim would die—and the preceding paragraph concerned the first such way. The

second way she might have done so is by increasing the risk that Ben’s attempt to kill Victim would be

26 [2016] UKSC 8, para 12
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successful. This 1s another question of fact for the fact-finder, again turning on more details than I've
provided here. Details like: whether there were people in the vicinity; whether those people would
have been more likely to interrupt Ben if Charlotte weren’t there; whether Ben, knowing Charlotte
was standing guard, acted with greater conviction; whether Victim, knowing Charlotte was there, put
up less of a fight; and so on.

The point is this: there are many fact patterns such that Charlotte, by standing guard, would have
increased the risk that Victim would die. (And what goes for Charlotte similarly goes for Davina, and
other aiders, too.) The next section will turn to those fact patterns in which aiders do not increase the
risk that X will V.

Much earlier, I introduced tradition’s hazy subcategories of accessory: aiders (roughly: assisting at
the time of the offence), abettors (encouraging in the moment), counsellors (encouraging ahead of
time) and procurers (assisting ahead of time). Charlotte (standing guard) and Davina (driving the
getaway car) are typical aiders. What went for typical aiders readily translates over to typical abettors,
counsellors and procurers, so I spend less time with them—starting with your typical abettors and
counsellors, taking them together as encouragers.

Suppose that Eva (merely) encouraged Ben to kill Victim—whether in the moment (as an abettor)
or ahead of time (as an counsellor). Eva didn’t thereby kill Victim (the metaphysics of action do not
stretch that far) and so she doesn’t bear type-1 liability for Victim’s dying. Therefore, my account holds
Eva liable for Victim’s dying (in accordance with the law of England and Wales) if and only if she
increased the risk that Victim would die. This is another question of fact, again turning on more
details than given. Details like: the nature of Ben’s psychology and whether and how he typically
responds to encouragement; whether Eva is a peer or superior to Ben or whether she’s his
subordinate; how determined Ben was to go ahead with his attempt on Victim’s life before he spoke
with Eva; and so on. To the extent that people typically respond predictably to encouragement (it’s not
for nothing that parents encourage their children and fans encourage their teams, etc.) Eva would

typically have increased the risk that Ben would attempt to kill Victim and, thereby, have increased the
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risk that Victim would die—and she would bear type-2 liability for his dying.27 (Again, the next section
will consider the atypical fact patterns.)

Lastly, suppose that Frances (merely) procured Ben’s killing of Victim by, e.g., providing him with
the murder weapon. Frances didn’t thereby kill Victim (the metaphysics of action do not stretch that
far) and so she doesn’t bear type-1 liability for Victim’s dying. Therefore, my account holds Frances
liable for Victim’s dying (in accordance with the law of England and Wales) if and only if she
increased the risk that Victim would die. As with aiding, it’s again useful to consider the two broad
ways Frances might have done that: she might have increased the risk that Ben would attempt to kill
Victim or she might have increased the risk that Ben’s attempt to kill Victim would succeed. Whether
Frances increased the risk that Ben would attempt to kill Victim will turn on details similar to those
discussed just above, vis-a-vis Eva. Details like: the nature of Ben’s psychology and whether and how
he typically responds when others support his endeavours; whether Irances was a superior or
subordinate; whether Ben was otherwise able to get a weapon (and how determined he was to proceed
with the attempt without a weapon); and so on. As with Eva, it seems to me that the typical fact
pattern will be such that Frances did increase the risk that Ben would attempt to kill Victim, but—as I
say—that all remains a question of fact for the fact finder.

The second broad way Frances, by giving Ben the knife, might have increased the risk that Victim
would die is by increasing the risk that Ben’s attempt to kill Victim would be successful. Whether she
did also turns on more details than given here, details like: whether Ben was strong enough (and

determined enough) such that the chance of him killing Victim without a knife was no less than with a

27In R v Giannetto [1997] 1. Cr. App. R. 1 the Court of Appeal affirmed the trial judge’s assertion that saying “oh goody”
upon hearing another’s plan to murder was sufficient for being an accessory to that murder (supposing it were carried out).
My account agrees so long as that assertion increased the risk that the murder would be committed. The next section
considers the alternative possibility.
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knife; whether Ben was certain to obtain a knife elsewhere, had Frances not provided one; and so on.

Again, these are questions of fact for the fact finder.28

5. The previous section made the case that tradition’s typical accessories—its typical aiders, abettors,
counsellors and procurers—are neatly captured by my account. This section turns to the atypical. As I
use the term, an accessory is afypical just in case her criminal liability is not captured by my account.
(Better to use a prejudicial label than a neutral one. However, as we’ll see, these cases are indeed
atypical.)

It follows immediately from the nature of my account that for any atypical accessory, A, to X’s
V’ing:

(i) Adidn’tV X,

and

(i) A didn’t increase the risk that X would V.
For example, if Agnes is an atypical accessory to Victim’s dying, then it must be that Agnes neither
killed Victim nor increased the risk that Victim would die. After all, if she either killed Victim or
increased the risk that Victim would die, then my account would hold her liable.
In the previous section, I gestured towards various fact patterns in which a traditional accessory

would satisfy both (i) and (ii) and here is one such example in more detail:
Bruce wants to kill Victim. Agnes happens to be nearby and similarly wants Victim
dead. Agnes gathers Bruce’s intentions and, noticing that he is armed only with a
knife, she gives him her pistol. As it happens, Bruce is a sufficiently poor shot and a
sufficiently proficient knife wielder that the risk of him killing Victim is no greater

with the pistol than without. Bruce shoots Victim dead.

28 Kaiserman raises a case in which someone procures another’s crime, yet fails to actually help that commission. His
specific example is one in which Frances provides Ben with a knife with which to kill Victim, yet Ben loses the knife en
route and instead, e.g., beats Victim to death with a bat. My account holds Frances type-2 liable if and only if she increased
the risk that Victim would die: and on most fact patterns she would have (so long as Ben’s chances of killing Victim were
greater with a knife than with a bat and so long as it wasn’t certain that he would lose the knife). Kaiserman thinks that is the
wrong result because he thinks (i) Frances doesn’t actually help Ben kill Victim, and therefore (ii) Frances doesn’t causally
contribute to Victim’s death and (iii) criminal liability is grounded in making such a causal contribution. While I cede to
Kaiserman’s authority regarding (ii), I think (i) is debatable (mightn’t she have helped him by increasing the risk that he’d
succeed?), and I of course reject (iii). So long as Frances did in fact increase the risk that Victim would die then, as far as I'm
concerned, her role in his death is akin to Annie’s role in Victim’s death in Roulette and I treat Frances accordingly. Alex
Kaiserman, ‘Against Accomplice Liability’ (n 7) 133.
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Agnes didn’t kill Victim nor, given Bruce’s skillset (and my stipulation), did she increase the risk that
Victim would die. Accordingly, by the lights of my account, Agnes doesn’t bear criminal liability for
Victim’s death and that straightforwardly conflicts with the law of England and Wales which holds
Agnes liable as accessory for Victim’s death.

To my mind, and as a matter of justice, the law errs in holding Agnes liable for Victim’s death. It
errs because she didn’t play any role in Victim’s death that is worthy of such liability. That she didn’t
flows more-or-less immediately from the case’s atypical structure: viz. (1) Agnes didn’t kill Victim and
(if) Agnes didn’t increase the risk that Victim would die. Given that structure, there just isn’t the
metaphysical room for Agnes to have done anything to Victim. (Consider the devout witch who
similarly wants Victim dead and similarly gathers Bruce’s intentions and so silently casts a “succouring
spell” to succour those intentions. To my mind, Agnes’s role in Victim’s death is much the same as the
witch’s: both of them are rotters, but neither did anything to Victim—though they did try. I return to
this attempt, presently.)

The law of England and Wales disagrees and tells us that Agnes’s role in Victim’s death was
providing Bruce with the murder weapon (thereby procuring Victim’s death) and that that is the basis
of her liability. However, without some further condition, this basis extends too far. I introduced Bruce
as a poor shot (“Bruce-the-poor-shot”), but consider a similar case occurring on the other side of
town, but with an even worse shot (“Bruno-the-terrible-shot”), where the risk of Bruno killing his
victim is even lower with a pistol than without. Anika is Agnes’s counterpart: well-informed and
conscientious observers (the victim’s mother, included) should welcome Anika providing Bruno with
the pistol (since she would thereby reduce the risk that the victim would die). But if providing the killer
with the murder weapon is sufficient to hold Agnes liable, above, then it must also hold Anika liable
here. It won’t do for the law to criminalise actions that well-informed and conscientious people should
welcome. (And notice that mens rea cannot help here since—we can suppose—Agnes and Anika each
knowingly and informedly provided the pistols.) As to the nature of the further condition required to

reign in this basis of liability, I suggest that this would do the job: by providing the killer with the
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murder weapon, the defendant increased the risk that the victim would die—i.e. is type-2 liable. That would
typically be the case, but these are atypical cases.

The law of England and Wales has a long tradition of appealing to causation when things get
tricky and might it appeal to it now and say that the role Agnes played in Victim’s death is causal: viz.
by providing Bruce with the murder weapon, Agnes caused Victim to die (or, perhaps, was a cause of
Victim’s death; or, perhaps, she causally contributed to Victim’s death); and that is why she is liable for
Victim’s death. Irom the beginning, I've sold my account on how it cleaves criminal liability from
causation: partly because of how it thereby avoids having to draw tenuous causal distinctions (see §1),
but also because it’s often all too convenient to assert that so-and-so caused such-and-such and all too
hard for others to prove the assertion wrong—including for me, here. In any case, notice how
attenuated a cause Agnes would be—and how attenuated causation would have to be—given that (i)
she didn’t kill Victim and (i1) she didn’t increase the risk that Victim would die. (I'm not alone here.
Consider David Lewis with his otherwise fairly liberal theory of causation: while he allowed that
significantly increasing the risk of something happening was sufficient for causing it, he thought
merely increasing the risk a tiny amount was not—and Agnes doesn’t even reach that threshold.29) Yet
this is all by-the-by: if Agnes’s providing Bruce-the-poor-shot with his pistol is sufficient for her to have
caused Victim’s death and, in turn, to be liable for that death, then Anika’s providing Bruno-the-
terrible-shot with his pistol must also be sufficient for Anika to have caused her victim’s death and, in
turn, to be liable for that death. And it still won’t do to criminalise Anika’s actions, given that everyone
should welcome them.

Here is a final idea. The law of England and Wales might lean into its language of ading (and
abetting...) and say that Agnes’s role was helping Bruce kill Victim: Agnes is liable for Victim’s death
because she helped Bruce kill her. But this isn’t progress. I've been asking: given that (i) she didn’t kill
Victim and (i1) she didn’t increase the risk that Victim would die, in virtue of what should Agnes bear
criminal liability for Victim death. And I've found no answer to that question. I must now ask: given
that Agnes neither killed Victim with Bruno nor increased the risk that Bruno would kill Victim, in

virtue of what did she help Bruno kill Victim? I suggest that there is no answer to this question either.

29 David Lewis, ‘Postscripts to “Causation”” in David Lewis (ed), Philosophical Papers Vol. Il (OUP 1986).
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Now, there are other possible bases of Agnes’s criminal liability, but the preceding three are the
most plausible. And, in any case, what I have said about them, I would similarly say about any others:
given the atypical structure of the case—that (1) Agnes didn’t kill Victim and (ii) she didn’t increase the
risk that Victim would die—there just isn’t any metaphysical room for her to have played a role in
Victim’s death. Ultimately, Agnes didn’t play a role in Victim’s death (just like the witch, above, who
similarly played no such role).

What goes here for Agnes similarly goes for those other atypical fact patterns I gestured towards in
the previous section. Recall Eva, who encouraged Ben to kill Victim. I assumed that she thereby
increased the risk that Victim would die (and I explained why that would typically be the case) and if
she did increase that risk, then she is type-2 liable for Victim’s death; but if she didn’t (not even a tiny
bit), then I say that she didn’t play any role in Victim’s death and thus cannot be held liable for that
death and thus the law of England and Wales errs in insisting otherwise.30 And the same goes for all
our atypical accessories.3!

(There’s an inevitable urge to insist, of some atypical accessory, that “of course she played some
role in Victim’s death by ... providing the weapon / by giving the killer the key / by doing such-and-
such”—and I am not immune to that. However, I think that urge is grounded in the similarly
instinctive urge to insist that “of course by doing such-and-such she increased the risk that Victim
would die,” which in turn is grounded in how doing those things typically have that effect: giving a

would-be killer a gun does typically increase the risk that her victim will die. But these aren’t typical

30 A reviewer inquires as to the nature of this error. The error doesn’t lie in the law holding Eva liable for her actions, but
instead for holding her liable for her actions in virtue of the role she played in Victim’s death—for she played no such role.
The legislature has broad discretion to criminalise her behaviour in virtue of something else, should it see fit. It could, for
example simply criminalise the utterance of encouraging words (as distinct from words that in fact encourage), and hold Eva
liable in virtue of the words she uttered (wholly independently of Victim’s death) —that wouldn’t be a result crime, but a
conduct crime. Similarly, the legislature could criminalise the witch’s behaviour by criminalising the utterances of spells—
another conduct crime. Or, as I discuss below, the legislature could criminalise both Eva’s and the witch’s behaviour in virtue
of the role it was intended to play in Victim’s death. But what the legislature can’t do, and the law errs in doing, is holding
someone liable in virtue of some result that she had no role in bringing about.

31 “What about so-called accessories after the fact? Suppose Greta happened to drive past as Bruce fled the scene, with
police in pursuit. Not wanting him to be captured, she sneaks him into her boot and drives him to safety. Greta plainly didn’t
increase the risk that Victim would die, and so she doesn’t bear type-2 liability for his dying ... but doesn’t the law hold her
liable as accessory?”” No. The Criminal Law Act 1967 repealed the 1861 distinction between accessories before- and after the
fact. Greta is instead —and quite rightly, given she didn’t play any role in Victim’s dying—liable in virtue of the role she
played in Bruce’s (attempted or successful) escape from justice: she attempted to pervert the court of justice and that is
where her liability lies (whether statutory (the Criminal Law Act 1967, s 4) or common law (R v Thomas [1979] QB 326)).
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cases, and to insist that the atypical accessory must have increased the risk that Victim would die is just
to insist that the case isn’t atypical after all.)

Instead, Agnes’s sin (and the witch’s sin, and the atypical accessory’s sin) is that she attempted to
increase the risk that Victim would die and if she is going to be held criminally liable for her actions, it
must be in virtue of that attempt—and not in virtue of some role she played in Victim’s death, for she
played no such role. It is a matter for legislators as to whether Agnes’s actions should be criminalised.3?

As it happens, when it comes to the traditional category of accessories, legislators have not
criminalised mere attempts to aid, abet, counsel or procure. Suppose I learn that you are considering
breaking my rival’s legs and so I post you a letter encouraging you to do so (“he’s the worst,” “he killed
your dog,” “do it,” etc.). If the post arrives in time such that you read my letter before you set off, then
I will have counselled your offence and I will be criminally liable as accessory; but if it arrives after you
set off, then while I have attempted to counsel your offence, I haven’t in fact counselled it and I am not
an accessory by the law of England and Wales.3? Yet that is a legislative decision and lawmakers might
have decided differently; and they could decide differently vis-a-vis type-2 liability. (As evidence for
that, consider the statutory crime of soliciting to murder (and murder specifically), which does extend
to merely “endeavouring to persuade” another to commit murder.34)

Ultimately, Agnes didn’t play any role in Victim’s death and it’s precisely because she didn’t play
any role that she cannot be liable for Victim’s death. And what goes for Agnes goes generally for
atypical accessories. At least, so says I and so says my account. Whether they should instead be held

liable for attempting to do something wicked is a matter for others, elsewhere.

6. Over the preceding two sections, I've made the case that my account captures the core tenets of

criminal liability for result crimes and, moreover, that when it diverges from the law of England and

32 Moore discuss these cases and he concludes much the same as me: Agnes’s culpability lies in her attempt to do something,
nor in her actually doing that thing. Michael S Moore, Causation and Responsibility (n 7) 314-318. America’s Model Penal
Code concurs (§2.06(3)a(a)(ii)).

33 It’s possible that I might be liable under s 44 or s 45 of the Serious Crime Act 2007. Whether I am would turn on whether
my actions were “capable” of encouraging your offence. See footnote 24, above. It’s also possible that other atypical
accessories will be liable under other acts that pertain to their particular actions. For example, Agnes, above, might be liable
under the Offensive Weapons Act 2019.

34 The Offences Against the Person Act 1861, s 4
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Wales it is well-justified in doing so. In this section, I turn to an explanatory boon of my account: viz. it
explains a prima_facie puzzling contrast between accessory liability and substantive liability (between,
e.g., liability as accessory to assault and liability as assaulter).

This is the contrast I have in mind, applied to section 18 assault without loss of generality. The actus
reus of section 18 assault is inflicting grievous bodily harm and if A inflicts grievous bodily harm on
Victim, then that alone is sufficient to fix that she has performed the actus reus of the offence. Similarly,
an actus reus of accessory to assault (“an” not “the” since there are several possibilities) is encouraging
someone to assault another, yet if A encourages B to assault Victim, that alone is not sufficient to fix
that A has performed the actus reus of the offence. It’s not sufficient because A might still withdraw prior
to B’s assaulting Victim: she might, for example, later discourage B from assaulting Victim and thereby
absolve herself of criminal liability for Victim’s injuries. Why should assaulting and being an accessory
to assault come apart like this? In the first case, no matter what A later does—even if she were to heal
all of Victim’s wound, even if she did so before the police arrived—she is and remains liable for those
injuries, yet in the second case, A’s liability is sensitive to what she might do after she encouraged B to
assault Victim.

By the lights of my account, this contrast makes righteous sense, and so do its limits—such as they

are. To see this, I return to Rouleite. Recall:
Roulette
Gunslinger is determined to play a single round of Russian roulette with Victim.
Gunslinger has two bullets and a revolver with eight chambers. Annie wants Victim
dead and so: before Gunslinger proceeds and without his knowledge, Annie swaps
Gunslinger’s revolver for another with only four chambers. Gunslinger unwittingly
loads the two bullets into the four-chambered revolver, vigorously spins the cylinder

and, when it stops spinning, he aims at Victim and pulls the trigger: Victim is shot

dead.
I said that Annie is type-2 liable for Victim’s dying in virtue of the fact that she increased the risk he
would die (from twenty-five percent to fifty percent)—and that is now long-familiar. What if things
had progressed differently such that Annie intervened again, in between her swapping the revolvers

and Gunslinger pulling the trigger? She might, for example, have had a change of heart and swapped
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the revolvers back, such that Gunslinger played Russian roulette with his original eight-chambered
revolver. If that is how things progressed, then Annie wouldn’t—in the most literal sense of the phrase
—have increased the risk that Victim would die since that risk was exactly the same after her
involvement (twenty-five percent, two bullets amongst eight chambers) as it was before her
involvement (twenty-five percent, two bullets amongst eight chambers).3> And if she didn’t increase the
risk that Victim would die, then she cannot bear type-2 liability for his dying.

With that in mind, it’s good sense that Annie bears no liability in a case in which she encourages
Ben to, e.g., kill Victim and then later discourages him from performing that same act, yet he kills
Victim anyway. If her discouragement discouraged him as much as her encouragement had earlier
encouraged him (where, again, that remains a question of fact for the fact finder) then Annie didn’t—
in the most literal sense of the phrase—increase the risk that Victim would die and she cannot bear
type-2 liability for Victim’s dying.

Notice that the timing is important, both in Roulette and law. If Annie had swapped the revolvers
back after Gunslinger had played roulette with Victim, and after he had killed Victim, then by
swapping them back she wouldn’t have decreased the risk that Victim would die, and it would remain,
therefore, that she had increased the risk that he would die and, in turn, that she is type-2 liable for his

death. This accords with the law, going back almost five-hundred years:
...for if T command one to kill J.S. and before the fact done I go to him and tell him
that I have repented, and expressly charge him not to kill J.S. and he afterwards
kills him, there I shall not be accessory to this murder, because I have
countermanded my first command, which in all reason shall discharge me, for the
malicious mind of the accessory ought to continue to do ill until the time of the act
done, or else he shall not be charged; but if he had killed J.S. before the time of my
discharge or countermand given, I should have been accessory to the death,

notwithstanding my private repentance.36

I suggest that my account doesn’t merely accord with the law, but it also justifies it.

35 ] discussed the moral implications of cases like these—those in which someone both increases and decreases the risk that
X will V—in Thomas Byrne, ‘Increasing the risk’ (n 5).

36 R v Saunders and Archer 2 Plowden 473 (1577) 476
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Interestingly, Annie can achieve the same result in Roulette without actually swapping the revolvers
back—without undoing the very thing she did. Suppose that after she swaps Gunslinger’s eight-
chambered revolver for her four-chambered revolver, she then steals one of Gunslinger’s bullets,
leaving him with only a single bullet. The upshot is that when Gunslinger plays Russian roulette with
Victim and kills Victim, the risk that Victim would die was still twenty-five percent (one bullet amongst
four chambers, as opposed to two bullets amongst eight). And given that, it’s just false—in the most
literal sense of the phrase—that Annie increased the risk that Victim would die. In turn, she cannot
bear type-2 liability for Victim’s dying.

This is reflected in cases in which, e.g., A encourages B to kill V, but A later calls the police and tells
them of B’s plan; or she later confiscates his weapon; or tells V that B is heading his way, etc. Those
are each potential ways that A might, by the law of England and Wales, withdraw from a crime and
the account presented here neatly explains why: if, each time, A’s latter action decreased the risk that
Victim would die by the same degree her earlier action increased that risk (as determined by the fact-
finder), then A has not—in the most literal sense of the phrase—increased the risk that Victim would
die. She has done nothing to Victim and she cannot be held liable. (And this contrasts with type-1
liability: if you kill someone, then no matter what you later might do, it will remain the case that you
killed him; if you break someone’s leg, then even if you later treat and heal that leg, it will still be the
case that you broke it.)

Not every action is sufficient for withdrawing from a crime, however. The leading case is R v
Becerra.37 Becerra and Cooper broke into a house, intending to steal a sum of money. Becerra carried a
knife with him, which he gave to Cooper after Cooper requested it (“Give me the knife in case
somebody jumps me”). When they heard someone coming, Becerra said “There’s a bloke coming, let’s
go,” before he jumped out of a window and ran off. Cooper stayed and stabbed the person, Lewis, to
death. The court ruled that Becerra had not withdrawn from the murder. It ruled that while (as a
matter of fact) it might have been that Becerra’s saying “let’s go” made plain to Cooper that he
(Becerra) was retracting all support for with the burglary, that alone wasn't sufficient for him to have

withdrawn from the murder. It said:

3111975] EWCA Crim 6. See also, e.g., R v Rajakumur and Others [2014] 1 Cr. App R. 12.
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if Becerra wanted to withdraw at that stage, he would have to "countermand", to
use the word that is used in some of the cases or "repent” to use another word so
used, in some manner vastly different and vastly more effective than merely to say

"Come on, let's go" and go out through the window.

By the lights of my account, this is the right result and, again, we can see why it’s the right result.
Becerra had increased the risk that Lewis would die in at least two ways: firstly, by accompanying
Cooper on the burglary—and thereby supporting and encouraging that burglary—he increased the
risk that Lewis would be attacked; and secondly, by bringing a deadly weapon, and giving it to Cooper,
he increased the risk that if Gooper attacked Lewis, then that attack would be fatal. Now, (as a matter
of fact) it might have been that Becerra, with his exclamation and departure, had undone that first
increase, but plainly he hadn’t thereby undone the second: Cooper still had a deadly weapon, that he
wouldn’t otherwise have had, and his possession of it increased the risk that Lewis would die. Becerra
increased the risk that Lewis would die and he is therefore liable.

(Compare those facts with the analogous version of Roulette: wanting Victim dead, Annie both
swaps Gunslinger’s revolver, as before, but she also slips him an additional bullet; she has a change of
heart and swaps the revolvers back, but leaves Gunslinger with the additional bullet. Yes, by swapping
the revolvers back, Annie decreased the risk that Vicim would die somewhat, but since she left
Gunslinger with the additional bullet, the actual risk that Victim would die (three bullets amongst eight
chambers, thirty-eight percent) was still higher than it would have been had she not gotten involved
whatsoever (twenty-five percent). Accordingly, she still increased the risk that Victim would die and
bears type-2 liability for his death—and what goes here for Annie similarly goes for Becerra, above.)

The judgment in Becerra declined to specify exactly what measures the defendant must take to
withdraw her participation in the offence: perhaps she has to physically intervene to prevent the
commission of the offence; perhaps she has to take all reasonable steps to prevent the commission; it
was left open. The account proposed here provides a precise necessary condition for a defendant’s
withdrawal: she must leave the risk that Victim would die no higher than it would have been had she
(the defendant) never gotten involved.

I close the section with an interesting case posed by a reviewer. He/she asks us to imagine that:
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Angela encourages Benito to kill Victim (thereby increasing the risk that Benito will
try to kill Victim), but she then attempts to withdraw that encouragement by
emphatically and expressly countermanding her earlier encouragement (in such a
way that a normal person in Benito’s shoes after the countermand would be no
likelier to try and kill Victim than he were before receiving Angela’s
encouragement). But it turns out that Benito is psychologically immune to
countermands once egged on past a particular point (and Angela’s encouragement

did egg him past that point).
And the reviewer asks whether, on my view, Angela should be held type-2 liable for Victim’s death. It’s
straightforward that Angela has performed the relevant actus reus, so if she isn’t to be so-held, it must
be because of issues that arise concerning her mens rea. From the beginning I've set aside such issues,
but these ones are interesting enough to deserve some brief consideration here—and two particular
points come to mind.

Firstly, it seems to me that with regards to Benito’s peculiar psychology, some analogue of the thin
skill rule should apply: yes, Angela might have been reasonably able to assume that she could
successfully countermand her encouragement, but that shouldn’t undercut the fact that she couldn’t
and thus did in fact increase the risk that Victim would die. (Compare: yes, I might have reasonably
been able to assume that the hospital would be able save my stabbing victim’s life, but that doesn’t
undercut the fact that it couldn’t and that I thus killed him.38)

Secondly, and more generally, it seems to me that the matter is another that turns on the
coincidence of the defendant’s mens rea and actus reus (see Unpersuasive yet instructive objection 5, above).
Angela (we can assume) possessed the requisite mens rea at the time she encouraged Benito, but had lost
it long before the time of proscribed result (i.e. before Victim’s death): which fact is decisive here?
Elsewhere, the law would say it’s the former fact: what matters is whether the defendant possesses the
requisite mens rea at the time she performs the action which causes the proscribed result.3¥ And if we

apply that same standard to the case at hand, then it would say that what matters is whether Angela

38 Rv Blaue (1975) 61 Cr App R 271.

39 See R v Jakeman (1982) 76 Cr App R 223, CA in which the defendant checked cannabis-filled suitcases onto a plane in
Ghana, intending to import the drugs into England. When she transferred in Paris, she (allegedly) had a change of heart and
continued onto England, leaving the suitcases and drugs behind. The airport later forwarded the suitcases onto England. It
was held that her intentions at the time she checked the suitcases (that being the action that caused the proscribed
importation) was sufficient.
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possessed the requisite mens rea at the time encouraged Benito to kill Victim—and she did and so she

would be type-2 liable. That seems fine to me, but it’s not something I'm much committed to here.

7. A brief (and instructive) erratum. In ‘Legal Causation,” I considered various conflicts that arose
between the law of England and Wales and my account of legal causation (which says, recall, that A 1s
a legal cause of X’s V’ing if and only if A V’s X). I now think that my treatment of one of those
conflicts was a bit of a fudge. (Full disclosure: a reviewer did suggest as such back then.) In any case, it
was the best I could manage with the machinery available to me at the time. I can now do better.

The conflict I have in mind concerns cases in which A creates a dangerous situation, which later

results in a third party injuring Victim in order to save them from the danger. For example:
Andrea ties Victim to the railway tracks. The only way Bruno can free Victim and

save him from certain death is by breaking his (Victim’s) arm. Bruno does so.

Although Bruno willingly and informedly broke Victim’s arm (where that would normally be sufficient
to “break the chain of [legal] causation” between Andrea and the broken arm), the law of England
and Wales judges Andrea to be a legal cause of Victim’s broken arm. And this conflicted with my
account of legal causation, since Andrea plainly didn’t break Victim’s arm.#0

Back then, I said the following (paraphrasing): yes, (a) Andrea ought to be held criminally
responsible for Victim’s injuries; but (b) given that she didn’t play any direct causal role in those
injuries, it is confused to nonetheless ground that responsibility in her being a legal cause of those
injuries; and therefore that (c) her criminal responsibility should instead be grounded in how she
(intentionally) created a dangerous situation, it being right and proper that she is liable for those
injuries that result.

While I stand by my earlier (a) and (b), I now disavow (c). Not because (c) is false—it’s not, it says
too little to be false—but because it isn’t explanatory, and that’s the fudge. (Compare: A cheers B on
while he injures another. It is no explanation of A’s criminal responsibility to merely reiterate that “she

cheered while B injured another.”)

40 Thomas Byrne, ‘Legal Causation’ (n 1) 71
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Regardless, it’s now plain that Andrea’s criminal liability is straightforwardly captured by my type-2
liability. After all, by tying Victim to the railway tracks, Andrea increased the risk that Victim would be
injured, and she was injured: therefore, Andrea is type-2 liable for Victim’s broken arm. In general,
those who create dangerous situations are liable for the injuries that result because, by creating that
situation, they increased the risk that those who were injured would be injured. (Plausibly, that’s just
what it is to create a dangerous situation: to increase the risk of injury.)

That treatment of the case highlights a feature of my view, worth briefly mentioning. Tradition’s
accessories require a principal. (You can read that requirement off of tradition’s actus reus for
accessories: A cannot aid, abet, counsel or procure another to commit an offence without there being
another—uez. the principal—to commit it.) My type-2 liability has no such requirement, but instead it
stands by itself and we saw that just now with Andrea: she increased the risk that Victim would die,
without any principal nearby. (Bruno, acting to save Victim’s life, committed no offence. We can also
imagine a nearby version of the case in which Victim frees himself from the track, breaking his own
arm in the process.)

So we seemingly have a metaphysical conflict between the law of England and Wales and my
account. However, that conflict wages more in principle than in reality since the courts have
repeatedly ignored the requirement when it’s suited them. In Millward the defendant was convicted as
an accessory to causing death by reckless driving even though the driver himself was acquitted (since
he didn’t know about the car’s defect that made the driving reckless); while in Cogan, the defendant was
convicted as an accessory to the rape of his wife after forcing her to have sex with Cogan, while
Cogan’s conviction was quashed since it couldn’t be proved that he didn’t genuinely believe the victim
to have consented.*! Since the courts seem to ignore the requirement whensoever justice demands it

(as plainly it sometimes does—e.g. in Cogan), I set this conflict aside.

8. Ior the final time, here 1s my account of criminal liability for result crimes: A (having acted with the

requisite mens rea) is criminally liable for X’s V-ing if and only if

A V’d X, in which case A is type-1 liable,

41 R v Millward [1994] Crim Lr 527, R v Cogan [1976] QB 217.
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or

A increased the risk that X would V, in which case A is type-2 liable.
From the beginning, I've sold the account on its metaphysical simplicity, relying upon just the two
metaphysical concepts, listed above—uiz. V’ing X and increasing the risk that X would V—without
amendment nor codicil.

I stress that I've made no claims of evidential simplicity, of how easy (or not) it might be for the fact
finder to apply my account to any given case. On that front, I am not blind to the difficulty of
determining whether, e.g., A’s encouraging B to kill V increased the risk that V would die to a greater
or lesser extent than A's confiscating B’s weapon of choice decreased the risk that V would die. But I
am buoyed by how simply my account can be applied in many (most? almost all?) cases. I am further
buoyed by how, even in those evidentially taxing cases, the fact finder at least faces no conceptual
difficulties: compare that with a juror fumbling his way through “operating and substantial causes,”

9

“broken chains of causation,” “aiders, abettors, counsellors and procurers,” etc.
In any case, my goal here was to provide a metaphysically simple account of criminal liability for
result crimes—completing the project that ‘Legal Causation’ started. I have no view on how these

evidential matters should bear (if at all) upon such an account, nor upon the law more generally, and

so I set them aside.
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